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738 HARVARD LAW REVIEW 

Trusts — Limitation or Actions — Effect of Delay by Substituted 
Trustee upon Rights of Infant Cestui Que Trust. — A trustee wrong- 
fully conveyed the trust res to the defendant who had notice of the trust. 
The fraudulent trustee resigned and a new trustee was appointed, who failed 
to proceed against the defendant within the period of limitations. The infant 
cestuis que Irustent, having come of age, now bring suit to charge the defendant 
as constructive trustee. Held, that the plaintiffs are barred by the Statute of 
Limitations. Hart v. Citizens' National Bank, 185 Pac. (Kan.) 1. 

Because of the wrong done to him, a cestui que trust is given a direct right in 
equity against a mala fide purchaser. Parker v. Hall, 2 Head (Tenn.), 641; 
Rolfe v. Gregory, 34 L. J. Ch. (n. s.) 274. Equity also allows the trustee a 
locus penitentiae by permitting him to maintain a bill against the transferee. 
Wetmore v. Porter, 92 N. Y. 76. Where such a right of the trustee is recognized 
and the period of limitations has run against him, it is held that the cestui que 
trust, although under disabilities, is also barred. Johnson v. Cook, 122 Ga. 
524, 50 S. E. 367; Willson v. Louisville Trust Co., 102 Ky. 522, 44 S. W. 121. 
But where the repentant trustee has no standing in court to undo his wrong, 
his delay can have no effect upon the rights of the cestui que trust. Parker v. 
Hall, supra; Elliott v. Landis Machine Co., 236 Mo. 546, 139 S. W. 356. Upon 
principle, it should be immaterial whether the wrongful trustee has or has not 
a locus penitentiae. Such a right is predicated upon his duty toward the 
cestui que trust, and should be considered in aid of, or alternative to, the cestui's 
own direct right. See Roscoe Pound, "The Decadence of Equity," 5 Col. L. 
Rev. 20, 34; 12 Harv. L. Rev. 132. In the instant case, the delay was by a 
substituted trustee to rectify the wrong of his predecessor. Here, also, by 
similar reasoning, the independent right of the cestui que trust should remain 
until it has itself been barred by the statute. This should be true whether the 
nature of the interest of the cestui que trust is conceived of as real or personal. 
See Austin W. Scott, "The Nature of the Rights of the Cestui que Trust," 
17 Col. L. Rev. 269, 282. 

War— Prize — Claim for Freight and Demurrage by Neutral Ship- 
owners against Enemy Cargo. — A cargo of tobacco was shipped from San 
Domingo to Copenhagen in a neutral vessel and was seized at Kirkwall and 
sold as enemy property having an enemy destination, under the Reprisals 
Order in Council of March n, 1915. The owner of the ship claims to be al- 
lowed, out of the proceeds of the sale of the cargo, the freight charges and 
damages for the delay of the ship beyond the time the original voyage would 
have consumed. Held, that only pro rata freight charges and no damages for 
demurrage be given. The Heim, [1919] P. D. 237. 

Prize courts in the past have generally recognized the lien of a neutral ship- 
owner on a condemned enemy cargo for the whole freight, unless his right is 
forfeited by the ship carrying contraband or breaking a blockade or by other 
misconduct. The Race-Horse, 3 Rob. 101. See 3 Rob. 304, note; The Frances, 
8 Cranch (U. S.), 418, 419. In the principal case, in restricting the claimants 
to pro rata freight, the court relied, not on any such forfeiture, but on a test 
laid down in a recent case. The Juno, [1916] P. D. 169. That case is dis- 
tinguishable from the present in that there the claimants were British subjects. 
In the ordinary case of a subject of a belligerent trading with the enemy, his 
property would be subject to condemnation since his conduct amounts to a 
breach of allegiance. The Hoop, 1 Rob. 196; The Jonge Pieter, 4 Rob. 79. But 
the special circumstances of The Juno justified the court in restoring the ship 
and in giving pro rata freight. The right of a neutral, on the other hand, to 
deal with either belligerent, except in contraband and blockaded areas, has 
been generally recognized, at least since the Declaration of Paris in 1856. See 
The Juno, supra, 174; Chitty, Law of Nations, 108. If the completion of the 



